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STATEMENT OF QUESTION 
PRESENTED 


In the appellant's opinion the question is: 


Is the Court limited in a habeas corpus proceeding attacking 
the validity of an extradition order to the record as it existed 
before the chief executive or may the Court permit additional 
testimony at the habeas corpus proceeding not before the chief 
executive in the extradition proceeding to cure a fatal defect. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,796 


CARLTON G. BEALL, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant appeals from the order of January 29, 1957, of the 
United States District Court for the District of Columbia in Habeas 
Corpus No. 117-56, denying the petition for a writ of habeas corpus, 
dismissing the writ of habeas corpus and remanding appellant to the 
custody of the appellee. The District Court had jurisdiction under the 
District of Columbia Code, Title 16, Sections 801, et seq. 
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This Court has jurisdiction to review the order pursuant to the 
provisions of Title 28, U. S. C., Section 1291, and Title 28, Section 
2253, U. S. C. The pleadings which show the existence of the 
jurisdiction are the petition for writ of habeas corpus and the order 
of January 29, 1957 (J.A.). 


STATEMENT OF THE CASE 


Appellant is a citizen of the United States and a resident of the 
District of Columbia. He was arrested during August of 1956, pursuant 
to charges made by the Commonwealth of Virginia. Extradition 
proceeding followed and a hearing was held before the Chief Judge of 
the lower court acting as the chief executive (O.E.) To the requisition 
papers were attached three indictments under date of 1946, charging 
the appellant with taking money by false pretenses and grand larceny 
(O.E.). At the extradition hearing identified as The State of Virginia 
v. Frank A. Gibson, Requisition No. 8-56, the requisition papers were 
introduced into evidence and the testimony of two witnesses was taken 
(O.E.). The witnesses were Margery Sales and William Sales. The 
indictments forming a part of the requisition papers disclosed that the 
particular day the crime charged was allegedly committed was blank 
(O.E.). That is, the indictments themselves failed to state the date on 
which the crime was allegedly committed. The testimony of the 
witnesses failed to supply the missing date (O.E.). Two of the three 
indictments charging the crime of false pretenses were predicated on 
future acts. The chief judge acting as governor upon the conclusion of 

the evidence ordered on December 5, 1956, the appellant surrendered 
to the proper authorities from Virginia (O. E. ). 


A petition for writ of habeas corpus was thereafter filed (J.A. 1). 
The petition contested the validity of the order to surrender on several 
grounds. A hearing was held on January 4, 1957, at which time the 
entire record before the chief executive was introduced into evidence 
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by the appellant (R. 1-33). No further evidence was taken. On the 
basis of the record the lower court rendered its memorandum opinion 
of January 8, 1957 (J. A. 3-6) , in which it concluded that the appellee 
had failed to prove one of the requisite elements to warrant extradition, 
namely, appellee had failed to prove fugitivity. That is, appellee 
failed to prove that appellant was in the demanding state of Virginia at 
the time of the alleged crime and consequently there was no evidence 
that he had fled therefrom. The lower court also found that two of the 
indictments failed to substantially charge the appellant with a crime. 
The lower court then stated in its memorandum opinion that it would 
grant the writ of habeas corpus and discharge the prisoner unless the 
government by a certain date stood ready to supply the date upon which 
the February, 1946, offense is alleged to have been committed. A 
second hearing was thereafter held in the lower court on January 23, 
1957 (R. 24-33), at which time appellee introduced additional testimony 
relative to the date the February, 1946, offense was allegedly committed. 
This evidence was introduced over the objection of appellant (R. 24-33). 


On the basis of the additional evidence the lower court dismissed 
the writ and remanded appellant to the custody of the appellee (J. A.). 


Baldly stated, the question presented is whether in contesting an 
order to surrender via a habeas corpus petition is it proper to permit 
the introduction of testimony not a part of the record made before the 
chief executive. 


CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED 


Article IV, Section 2, clause 2, of the Constitution of the United 
States provides: 


"A person charged in any State with Treason, 
Felony, or other Crime, who shall flee from Justice, 
and be found in another State, shall on Demand of the 
Executive Authority of the State from which he fled, 
be delivered up, to be removed to the State having 
Jurisdiction of the Crime." 
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18 U. S. C. Section 3182 provides: 


"Fugitives from State or Territory to State, 
District or Territory - Whenever the executive authority 
of any State or Territory demands any person as a 
fugitive from justice, of the executive authority of any 
State, District or Territory to which such person has 
fled, and produces a copy of an indictment found or an 
affidavit made before a magistrate of any State or 
Territory, charging the person demanded with having 
committed treason, felony or other crime, certified as 
authentic by the governor or chief magistrate of the 
State or Territory from whence the person so charged 
has fled, the executive authority of the State, District 
or Territory to which such person has fled shall cause 
him to be arrested and secured, and notify the executive 
authority making such demand, or the agent of such 
authority appointed to receive the fugitive, and shall 
cause the fugitive to be delivered to such agent when he 
shall appear. If no such agent appears within thirty 
days from the time of the arrest, the prisoner may be 
discharged. June 25, 1948, c. 645, 62 Stat. 822." 


D. C. Code (1951), Section 23-40 provides: 


"Extradition - In all cases where the laws of the 
United States provide that fugitives from justice shall 
be delivered up, the Chief Justice of the District Court 
of the United States for the District of Columbia shall 
cause to be apprehended and delivered up such fugitive 
from justice who shall be found within the District, in the 
Same manner and under the same regulations as the 
executive authorities of the several States are required 
to do by the provisions of sections 5278 and 5279, title 
66, of the Revised Statutes of the United States, 
"Extradition' (U. S. C., title 18, Sections 662, 663), 
and all executive and judicial officers are required to 
obey the lawful precepts or other process issued for that 
purpose, and to aid and assist in such delivery." 
(Mar. 3, 1901, 31 Stat. 1340, ch. 854, Section 930.) 


SUMMARY OF ARGUMENT 


The scope of review in a habeas corpus proceeding brought to 
determine tke validity of an order to surrender is limited to the evidence 
(record) before the chief executive. 
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ARGUMENT 


I. The scope of review in a habeas corpus proceedi 

brought to determine the validity of an order to 
surrender is limited to the evidence of record. 

Briefly stated, appellant's position is that it was error on the 
part of the lower court to permit the introduction of additional evidence 
at the habeas corpus hearing which was not before the chief executive 
in the extradition matter. The habeas corpus petition was brought to 
determine the validity of the order to surrender. The validity of that 
order should be determined solely from a review of what it was 
predicated on and not on a hearing involving new evidence. 


It is settled law in extradition cases that the governor of the 
asylum state has jurisdiction to extradite a fugitive only after it has 
been established that (1) a crime has been substantially charged, (2) the 
person arrested is the person charged, and (3) the person arrested was 
in the demanding state at the time the crime is alleged to have occurred. 
Hyatt v. Corkran, 188 U.S. 691; Biddinger v. Commissioner of Police, 
245 U.S. 128, 135; Levy v. Splain, 50 App. D.C. 31, 267, Fed. 333; 
Johnson v. Matthews, 86 U.S. App. D.C. 376, 182 F. 2d 677; Bruzaud 
v. Matthews, 93 U.S. App. D.C. 47; Fowler v. Ross, 90 U.S. App. 
D.C. 305, 196 F. 2d 25. 


In the case of U. S. ex. rel. Hull v. Stalter, 151 F. 2d 633, the 
Court in a habeas corpus proceeding brought to obtain the release of 
relator from the Civilian Public Service Camp on the ground that the 
Selective Service System improperly refused to classify relator as a 
minister of religion, held that it could not properly consider evidence 
other than that which was considered by the Selective Service System. 
See also U.S. ex. rel. Goodstein v. Mallon, 61 F. Supp. 671. And 
this court in Bruzaud v. Matthews, supra, p. 48, stated: 
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™, . . the governor of the asylum state has for decision 
the legal question whether the demanded person has been 
substantially charged with a crime and the factual 
question whether he is a fugitive from justice... 

If he resolves those questions against the prisoner, the 
chief executive is required by the statute to order 
extradition. On habeas corpus review of his order in 

a court of the asylum state, the inquiry is limited to 

the same two questions. " 


Thus it is appellant's position that the inquiry before the lower 
court in the instant case is limited to the above inquiries and these to 
be determined by the record as it existed before the chief executive. 
Certainly if the court is limited in its review to the record before the 
Selective Service System in determining whether or not the Selective 
Service System improperly refused to classify one a minister of 
religion then it should also be limited in its review to determine the 


validity of an order to surrender to the record before the chief executive. 


In other words, it is appellant's opinion that when the record is complete 
in a habeas corpus hearing brought to contest the validity of an order 
resulting from the initial hearing, it should be limited to what was 
before the chief executive at the initial hearing. For that is clearly 
where the validity of the order can be determined. 


The fact that the lower court gave to the appellee at the habeas 
corpus hearing an opportunity to introduce new evidence, supplying the 
missing date on which the crime charged was allegedly committed, 
clearly affects the substantial rights of the appellant. Obviously, 
absent the date and evidence supplying it, the appellee was unable to 
prove fugitivity. Stumpf v. Matthews, 89 U.S. App. D.C. 231; 195 F. 
2d 35. The appellant had a right to rely on the record as it existed 
before the chief executive. There no date was proved; no fugitivity 
established; and consequently the requisition should have been denied. 
To establish the error appellant applied for a writ of habeas corpus. 
It was the function of the judge sitting at that hearing to determine not 
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de novo but from the record whether the essentials to requisition had 
been shown. It is clear that the judge in the habeas corpus hearing 
was not acting as the chief executive empowered to extradite persons, 
but solely as a jurist reviewing the action taken by the chief executive. 
In that capacity finding that the order to surrender was invalid, he 
should have granted the writ and discharged the appellant. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of the 
lower court should be reversed. i 


Respectfully subm itted, 


JOSEPH A. RAFFERTY, Jr. 
206 Southern Building 
Washington 5, D. C. 


Attorney for Appellant 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


34 [ Filed November 28, 1956] 


In re: 
FRANK A. GIBSON ) H. C. No. 117-56 


PETITION FOR WRIT OF HABEAS CORPUS 


Now comes Frank A. Gibson and respectfully shows to this 
Court as follows: 
9 1. The petitioner is a citizen of the United States and a resident 
of the District of Columbia. 
2. That petitioner is in the custody of and being detained by 
“i the Honorable Carlton G. Beall, United States Marshal, in and for the 
District of Columbia as the result of an Order to surrender, executed 
on November 27, 1956, after a hearing by the Honorable Chief Judge, 
Bolitha J. Laws, acting as Governor in Requisition Proceedings entitled, 
In re: Commonwealth of Virginia v. Frank A. Gibson, Requisition 


No. 8-56. 
3. The restraint, detention and imprisonment of the petitioner 
> are illegal, unlawful and void and the petitioner is being restrained 


of his liberty in violation of Article IV, Section 2, Cl. 2 of Constitution 





2 
of United States, Title 18, Section 3182 United States Code, and Title 
23, Section 401 et seq. D. C. Code, in that: 

a. The indictments upon which the aforementioned Requisition 
proceedings are based, on their face do not charge the commission of 
a crime in the Commonwealth of Virginia. 

b. The indictments above mentioned do not charge the com- 
mission of any crime in the Commonwealth of Virginia on a specific 
date. In fact and in truth the date upon which the crime allegedly is 
charged to have been committed is blank, and was not supplied at the 
time of the hearing by testimony, all to the detriment and prejudice of 





the petitioner. 

35 a At the Requisition hearing, the Commonwealth of Virginia 
failed to prove and establish identity, that is, the Commonwealth of 
Virginia failed to prove and establish that the person named in the 
indictments was the same person as the petitioner. 

d. At the Requisition hearing the Commonwealth of Virginia 
failed to prove fugitivity; that is, the Commonwealth of Virginia failed 
to prove that the person named in the indictments was present in the 
Commonwealth of Virginia on the date the alleged crime was committed. 

e. The affidavit of the Commonwealth Attorney for Matthews 
County, Virginia, recited in part in effect that the application for the 
requisition of the petitioner was not made for enforcing payment of a 
debt, whereas at the Requisition hearing itself, it was shown that the 





requisition was for the purpose of collecting a debt. 

WHEREFORE, the petitioner prays that he be released from 
unlawful custody and that this honorable court issue its writ of habeas 
corpus directing the respondent herein to produce the body of the 
petitioner before this honorable court at a time and place to be ce 
specified therein, and that said respondent be required to show cause, 
if any he has, why the petitioner should not be released. - 


/s/ JOSEPH A. RAFFERTY, Jr. 


Attorney for Petitioner 
x xk * 
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FRANK A. GIBSON, being first duly sworn deposes and says: 
That he is the petitioner in the foregoing petition; that the same 
has been read and explained to him, and he knows the contents thereof; 
that the same is true of his own knowledge, except as to those matters 
36 which are therein stated on his information and belief, and as to 
those matters he believes them to be true. 


/s/ Frank A. Gibson 


Subscribed and sworn to before me this 28th day of November, 1956. 


/s/ Helen F. Thomas 
Notary Public, D. C. 


x kK xk 
Let this Writ issue returnable the 5th day of December, 1956. 
Bail is fixed in the amount of Three Thousand Dollars ($3,000.00). 


/s/ Burnita Shelton Matthews 
JUDGE 


[ Filed January 8, 1957] 
MEMORANDUM 


This case is before me on a petition for writ of habeas corpus 
by Frank A. Gibson, the Chief Judge of this Court having signed a 
warrant of arrest and an order to surrender upon requisition of the 
Governor of the State of Virginia, in connection with three indictments 
for obtaining money by false pretenses and grand larceny brought 
against the petitioner in Mathews County, Virginia, on July 15, 1946.* 


* The petitioner was released on bond pending filing of his petition for 
writ of habeas corpus. 
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At the requisition hearing only two witnesses testified, a Mr. 
William Soles and his wife, who identified the petitioner as the Frank 


A. Gibson who operated a building business in Mathews, Virginia, for 


approximately a year in 1946. The petitioner offered no evidence. No 


evidence was presented by either party at the hearing on the petition 


for writ of habeas corpus. 

Upon a reading of the record before the Chief Judge in Requisition 
No. 8-56 and consideration of the argument of respective counsel before 
me, I find that the indictment charging petitioner with obtaining by false 
pretenses a check for $2,950.00 from John L. Moore and grand larceny 
of the same sum from the same person, bothon "February _, 1946," 
is a substantial charge of crime. I further find from the record at the 
requisition hearing that there has been adequate identification of the 
petitioner as the person charged in the indictment. Iam unable, how- 
ever, to make the requisite finding of fugitivity, as the indictment fails 
to allege the date of commission of the offense and neither the record 
before the Chief Judge nor the proceedings before me have filled the 
void. 

While it was held by our Court of Appeals in Stumpf v. Matthews, 
90 U.S. App. D.C. 177, 195 F. 2d 35, in considering a requisition 
based upon a similar indictment, that the missing date may be supplied 
at the habeas corpus hearing, no attempt has been made in this case to 
supply any date. 

As stated in Hyatt v. People of State of New York ex rel. Corkran, 
188 U.S. 691, 711, the fact that the prosecution on trial of an indictment 
need not prove with exactness the commission of the crime at the very 
time alleged in the indictment is immaterial. Where extradition of a 
person is sought for commission of a crime within a demanding state, 
it is jurisdictional that the person have been in that state at the time 
the alleged offense was committed. In the absence of any allegation 
as to the date of the offense either in the indictment or other papers 
accompanying the request for requisition, or by testimony at the 
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requisition or habeas corpus hearing, there is no prima facie case of 
fugitivity made by the warrant itself, and the usual presumption of 
40 fugitivity flowing from proof of the defendant's presence in the 
demanding state on the date of the offense and subsequent presence in 
another jurisdiction cannot arise. 

Inasmuch as the indictment in the instant case charges com- 
mission of a crime within the State of Virginia, subsection (b) of 
Section 23-401 of the District of Columbia Code, which permits 
extradition from the District of Columbia without a showing of fugitivity 
of a person charged with committing an act outside the demanding state 
which intentionally resulted in a crime in the demanding state, has 
no application. 

As to the indictments charging offenses on "May _, 1946,"and 
"June _, 1946," I hold that they fail to charge substantially a crime. 
The first count of each, which alleges obtaining of money by false 
pretenses, fails to state a misrepresentation of a past or present fact 
and is based upon a promise of future performance of a contract between 
petitioner and the complainant. While the second count of each indictment, 
a simple charge of grand larceny, standing alone substantially charges 
acrime, it is apparent from a reading of each indictment as a whole 
that the second count merely restates the false pretense charge of 
count one, which, under Virginia practice, may be indicted as larceny. 
Anable v. Commonwealth, 65 Va. 563, 566. 

In view of the fact that only one of the indictments on which it is 
sought to extradite petitioner substantially charges a crime, and the 
further fact that all three of the alleged offenses were committed and 
the indictments brought more than ten years ago, it is peculiarly 

41 important that the date on which the offense is alleged to have 


been committed be supplied in accordance with the Stumpf rule, supra. 
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For the foregoing reasons, I will grant the petition for writ of 
habeas corpus and discharge the petitioner unless I am advised on or 
before Monday, January 14, 1957, that the Government stands ready 
to supply the date upon which the February, 1946, offense is alleged 
to have been committed. In the interval the defendant will be 


permitted to remain on bond. 


/s/ R. B. Keech 
JUDGE 


January 7, 1957. 


42 [ Filed January 29, 1957] 


FRANK A. GIBSON, 
Petitioner 
Vv. : Habeas Corpus No. 117-56 
CARLTON G. BEALL, 
Respondent : 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


This cause having come on for hearing on the 4th day of January, 
1957, on the petition for writ of habeas corpus, the writ, the return 
and answer thereto, the evidence adduced in open Court, and the tran- 
script of testimony received at the extradition hearing, the Court makes 
the following finding of facts: 

(1) That the extradition papers in this proceeding were in 
proper form. 

(2) That the petitioner, Frank A. Gibson, is the person named 
in the indictments which were included as part of the requisition papers. 
it the -meiant proceedings - 

e habeas corpus hearin 

(3) That the testimony Act John L. Moore the complainant 

named in the indictment, sufficiently identified the date on which the 


crime was alleged to have occurred. 
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(4) That petitioner was present in the State of Virginia on the 
date of the commission of the crime. 

The Court makes the following conclusions of law: 

1. That the indictment naming John L. Moore as the 
complaining witness sets-forth substantially charges a crime under 
the laws of the Commonwealth of Virginia. 

2. That petitioner, Frank A. Gibson, has been lawfully 
requisitioned and is lawfully in the custody of the United States 
Marshal for release to the agent of the Governor of Virginia. 


/s/ R. B. Keech 
Judge 
Seen: 


/s/ Joseph A. Rafferty, Jr. 
Atty. for petitioner 


ORDER 
[Filed January 29, 1957] 


This matter having come before the Court on a petition for a 
writ of habeas corpus, the order-te show cause, writ and the return 
and answer thereto, and upon consideration of all the evidence 
introduced, and the oral argument of counsel for the respective parties 
hereto, it is by the Court this 29th day of January, 1957, 

ORDERED that petition for a writ of habeas corpus be -desied- 
dismissed and the writ is discharged, and petitioner is hereby remanded 
to the custody of respondent, and it is, : 

FURTHER ORDERED that the petitioner, Frank A. Gibson, be 
permitted to remain on bond pending prosecution of his appeal from 
this order. : 


/s/ R. B. Keech 
JUDGE : 


Seen: 


/s/ Joseph A. Rafferty, Jr. 
Atty. for petitioner 
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[ Filed February 27, 1957] 
NOTICE OF APPEAL 


Notice is hereby given that Frank A. Gibson, petitioner above 
named, hereby appeals to the United States Court of Appeals for the 
District of Columbia from the Order discharging the writ of Habeas 
Corpus No. 117-56, entered in this action on Deeember 29th, 1957. 


/s/ JosephA. Rafferty, Jr. 
Attorney for Appellant, 
Frank A. Gibson 


* * 


Copy to 
U.S, Atty. 
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‘Cantton J. Beatz, United States Marshal, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


OLIVER GASCH, 
~ \. United States Attorney. 
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LEWIS CARROLL, 
46 FRED L. MCINTYRE, 
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Me Attorneys. 





No. 13,796 
QUESTION PRESENTED 


This is an appeal from an order by the District Court 
dismissing appellant’s petition for a writ of habeas corpus 
and remanding appellant to the custody of appellee for 
extradition to the Commonwealth of Virginia, the demand- 
ing state. Appellant had filed his habeas corpus petition 
to attack the validity of the extradition order entered by 
the Chief Judge of the District Court, in his executive 
capacity, in response to a requisition by the Governor 
of Virginia based upon certified copies of indictments 
charging appellant with the crimes of false pretenses and 
grand larceny. In the opinion of the appellee, the follow- 
ing question is presented: 


Whether the District Court was restricted in its con- 
sideration and determination of appellant’s petition solely 
to the record of the extradition proceedings? 
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United States Court of Appeals 


For THE District or CoLumMBIA CIRCUIT 


No. 13,796 
Frank A. Grsson, Appellant, 
v. 


Cartton J. Beaty, United States Marshal, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was apprehended within the District of 
Columbia as a fugitive from justice in the State of Vir- 
ginia. An extradition hearing was held on November 27, 
1956, before the Chief Judge of the United States District 
Court for the District of Columbia who acts in the ca- 
pacity of Chief executive for the District of Columbia 
pursuant to D.C. Code § 23-401 (1955). At the extradi- 
tion hearing, the requisition,’ or demand, issued by the 
Governor of Virginia for appellant upon the written re- 
quest by the Commonwealth’s Attorney for Mathews 
County, Virginia was presented. Certified copies of three 
indictments returned by the Grand Jury of the Common- 
wealth of Virginia for Mathews County were presented. 
Each charged appellant with obtaining money by false 


1The documents produced and the testimony taken at the ex- 
tradition hearing were filed in original form in the District Court 
and are a part of the record on appeal. 
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pretenses and grand larceny. The first indictment alleged 
in substance that appellant with intent to defraud falsely 
represented to one Owens that he would furnish and in- 
stall certain materials in a house for Owens and that by 
means of such false representation appellant obtained 
$2,561.00 from Owens “on the day of June, 1946”, 
in Mathews County, Virginia. The indictment, which had 
been returned on July 15, 1946, charged appellant in the 
second count with having feloniously taken away from 
Owens property in the amount of $2,561.00. The second 
indictment alleged in substance that appellant with intent 
to defraud falsely represented to one Bromley that he 
would provide the materials and convert two streetcars 
into a diner for Bromley and that he would lease the 
diner from Bromley and that by means of such false 
representations appellant obtained $2,000.00 from Brom- 
ley “on the day of May, 1946,” in Mathews 
County, Virginia. The indictment, which had been re- 
turned on July 15, charged appellant in the second count 
with having feloniously taken away from Bromley prop- 
erty in the amount of $2,000.00. The third indictment al- 
leged in substance that appellant with intent to defraud 
falsely represented to one Moore that he did then and 
there have on hand suitable building materials and that 
he would build a building for Moore and that by means of 
such false representations appellant obtained from Moore 
$2,950.00 “on the day of February, 1946,” in 
Mathews County, Virginia. The indictment, which had 
been returned on July 15, 1946, charged appellant in the 
second count with having feloniously taken away from 
Moore property in the amount of $2,950.00. 

At the extradition hearing, one Margery Soles testified 
that she was living in Mathews, Virginia in 1946. She 
identified appellant as being Frank A. Gibson. She hed 
a business transaction with appellant in 1946. Appellant 
had been in Mathews, Virginia every day of the week 
for the whole year of 1946, although the witness was 
not certain where appellant went at nights to make his 
home. Moore, Bromley and Owens all had had business 
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dealings with appellant who had told Margery Soles in 
1956 that he had not finished their work and owed them 
money. The witness was aware of three indictments 
charging appellant with false pretenses. 

Wiiliam Soles testified that he had resided in Mathews, 
Virginia in 1946, and that he had seen appellant there 
at that time. He identified appellant as being Frank A. 
Gibson. Chief Judge Laws, acting as Chief executive for 
the District of Columbia, ordered appellant’s return to 
Virginia but delayed the execution of such order to enable 
appellant to file a petition for a writ of habeas corpus. 

On November 28, 1956, appellant filed a petition for 
writ of habeas corpus and he named Carlton Beall, the 
United States Marshal for the District of Columbia as 
respondent. In his petition (J.A. 1-3), appellant alleged 
he was being unlawfully held in custody because the 
indictments on their face did not charge the commission 
of a crime in Virginia and because at the extradition 
hearing there had been a failure of proof that appellant 
was the person named in the indictments and that ap- 
pellant had been in Virginia on the date of the alleged 
erime. On January 4, 1957, a hearing on the petition 
was held at which time argument by counsel was had but 
not further testimony was presented. On January 8, the 
District Court filed a memorandum opinion (J.A. 3-6), 
in which it concluded upon a review of the record of the 
extradition hearing that the indictment charging appel- 
lant with obtaining by false pretenses $2,950.00 from 
Moore and with grand larceny of the same sum from 
the same person both “on February ................ , 1946” con- 
stituted a substantial charge of crime. The District Court 
found from the record at the requisition hearing that 
there had been adequate identification of appellant as the 
person charged in the indictment. The District Court 
was of the opinion that it could not make a finding of 
fugitivity since the indictment failed to allege the date 
of the commission of the crime and no evidence had been 
offered to supply this information. The District Court 
pointed out that since the date of the offense was un- 
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known, the usual presumption of fugitivity, flowing from 
proof of appellant’s presence in the demanding state on 
the date of the offense and subsequent presence in an- 
other jurisdiction, cannot arise. The District Court con- 
cluded that it would grant the petition for writ of habeas 
corpus and discharge appellant unless it was advised 
within six days that the Government stood ready to sup- 
ply the date upon which the offense of false pretenses 
against Moore was alleged to have been committed. 

A further hearing was held on appellant’s petition for 
writ of habeas corpus on January 23, 1957 (R. 25-33). 
John Moore testified over objection by appellant’s counsel 
that he was living in Mathews, Virginia during the year 
of 1946 and that he knew appellant. He entered into 
business negotiations with appellant in February, 1946 
and executed a contract with appellant on February, 25, 
1946. Appellant contracted to build a house and Moore 
gave him a check for $2,950.00 on February 26, 1946, 
which he cashed that afternoon. Moore knew of his own 
information that a grand jury returned a true bill of 
indictment against appellant. The District Court made 
findings of fact that (1) the extradition papers were in 
proper form (2) appellant was the person named in the 
indictments contained among the extradition papers (3) 
the testimony of John Moore sufficiently identified the 
date on which the crime was alleged to have occurred, and 
(4) appellant was present in the State of Virginia on the 
date of the commission of the crime (J.A. 6-7). The Dis- 
trict Court made conclusions of law that one of the indict- 
ments substantially charged a crime under the laws of the 
State of Virginia and that appellant was lawfully in 
custody for release to the agent of the Governor of 
Virginia (J.A. 7). On January 29, 1957, the District 
Court entered an order dismissing the petition for a writ 
of habeas corpus, discharging the writ and remanding 
appellant to the custody of the United States Marshal, 
but permitting appellant to remain on bond pending 
appeal (J.A. 7). Appellant filed a notice of appeal from 
such order (J.A. 8). 
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4 CONSTITUTIONAL PROVISION AND STATUTES 
—_ INVOLVED 
an 1. The Constitution of the United States, Article IV, 


Section 2, clause 2 provides: 


“A person charged in any State with Treason, 
Felony, or other crime, who shall flee from Justice, 
and be found in another State, shall on Demand of 
the Executive Authority of the State from which he 
fled, be delivered up, to be removed to the State hav- 
ing Jurisdiction of the Crime.” 


2. 62 Stat. 822, 18 U.S.C. $3182 (1952) provides in 
pertinent part: 


“Whenever the executive authority of any State 
. . . demands any person as a fugitive from justice, 
of the executive authority of any State, District or 
Territory to which such person has fled, and pro- 
duces a copy of an indictment found . . . charging 
the person demanded with having committed . . . fel- 
only or other crime, certified as authentic by the 
governor or chief magistrate of the State... from 
whence the person so charged has fled, the executive 
authority of the State, District or Territory to which 
such person has fled shall cause him to be arrested 
and secured, and notify the executive authority mak- 
ing such demand, or the agent of such authority 
appointed to receive the fugitive, and shall cause the 
fugitive to be delivered to such agent when he shall 
appear.” 


3. D.C. Code 23-401 (Supp. 1955) provides in perti- 
nent part: 


“In all cases where the laws of the United States 
provide that fugitives from justice shall be delivered 
up, the Chief Justice of the District Court of the 
United States for the District of Columbia shall 
cause to be apprehended and delivered up such fugi- 
tive from justice who shall be found within the Dis- 
trict, in the same manner and under the same regula- 
tions as the executive authorities of the several States 
are required to do by the provisions of . .. [18 
DESC. $sis2t .....” 
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SUMMARY OF ARGUMENT 


In a habeas corpus proceeding to test the validity of 
the detention by authorities of the asylum state of the 
person demanded pursuant to a requisition by the chief 
executive of the demanding state, the scope of review is 
not limited to the extradition record. In such proceeding 
the district court is empowered to hear testimony and 
receive evidence in order to determine whether a crime 
has been charged in the demanding state and whether the 
person demanded was in the demanding state at the time 
of the crime. If the scope of review in the habeas corpus 
proceeding were limited to the record before the chief 
executive of the asylum state, the person demanded would 
be prejudiced in his defense against extradition and the 
public interest that fugitives from justice be promptly 
returned would be hampered. 


ARGUMENT 


The District Court Did Not Err in Receiving Testi- 
mony at the Hearing on the Habeas Corpus Writ 
Because It Was Not Limited at Such Hearing to 
the Record of the Extradition Proceeding before 
The Chief Judge of the District Court Acting in 
His Executive Capacity. 


Appellant’s sole contention on appeal is that “it was 
error on the part of the lower court to permit the intro- 
duction of additional evidence at the habeas corpus hear- 
ing which was not before the chief executive in the extra- 
dition matter.” (Br. at 5). Appellant cites United 
States ex rel. Hull v. Stalter, 151 F. 2d 633 (7th Cir. 
1945), which held that a federal district court in a habeas 
corpus proceeding instituted by the relator to obtain his 
release from a Civilian Public Service Camp designated 
for him by the Selective Service could not properly con- 
sider any evidence which had not been presented to the 
Selective Service local and appeal boards at prior admin- 
istrative hearings. Appellant argues that if a federal 
district court “is limited in its review to the record be- 
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fore the Selective Service System in determining whether 
or not the Selective Service System improperly refused 
to classify one a minister of religion then it should also 
be limited in its review to determine the validity of an 
order to surrender to the record before the chief exec- 
utive.” (Br. at 6). 

Appellant’s effort to draw an analogy between judicial 
review by way of habeas corpus of a Selective Service 
classification and of an extradition order must fail for 
two reasons. First, a classification by the Selective Serv- 
ice System emanates from a regular administrative pro- 
ceeding which embraced hearings before the local board 
and the appeals board and such a classification was made 
final by the Section 10(a)(2) of the Selective Training 
and Service Act, 54 Stat. 893. The scope of judicial re- 
view was necessarily limited. See Goff v. United States, 
135 F.2d 610, 612 (4th Cir. 1943). In contrast, neither the 
constitutional provision nor the applicable federal statute 
requires a hearing by the chief executive officer or pre- 
scribe any kind of administrative proceeding in extradi- 
tion cases. See Lee Won Sing v. Cottone, 74 App. D.C. 
374, 379, 123 F.2d 169 (1941); Munsey v. Clough, 196 U.S. 
364, 372 (1905). Secondly, and most important, this 
Court has stated that habeas corpus is the proper pro- 
ceeding for testing the validity of an extradition order 
by the chief executive of the asylum state and has pre- 
seribed that a district court in such proceeding “may de- 
termine” whether a crime has been charged in the demand- 
ing state, whether the fugitive in custody is the person 
so charged and whether the fugitive was in the demanding 
State at the time the alleged crime was committed. John- 
son v. Matthews, 86 U.S. App. D.C. 376, 378, 182 F.2d 677 
(1950). The power to determine means more than a re- 
view of the evidence of record, if any, before the chief 
executive. It means the power to hear testimony, to re- 
ceive evidence, and to make findings of fact and conclu- 
sions of law concerning the legality of the detention of 
the person demanded. The district courts have for many 
years tested the validity of the detention of alleged fugi- 
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tives by receiving evidence and taking testimony at the 
hearing on the writ, and this Court has never questioned 
such practice. Ellison v. Splain, 49 App. D.C. 99, 261 
Fed. 247 (1919); Watts v. Splain, 51 App. D.C. 129, 277 
Fed. 335 (1921); Lee Won Sing v. Cottone, supra; Well- 
man v. Moore, 76 U.S. App. D.C. 175, 130 F.2d 488 (1942) ; 
Young v. Matthews, 84 U.S. App. D.C. 345, 174 F.2d 35 
(1948); Maktos v. Matthews, 90 U.S. App. D.C. 183, 194 
F.2d 354 (1952); Stumpf v. Matthews, 90 U.S. App. D.C. 
177, 195 F.2d 35 (1952); Bruzaud v. Matthews, 93 US. 
App. D.C. 47, 207 F.2d 25 (1953). 

Appellant complains that in the instant case the Dis- 
trict Court permitted 2 witness to testify at the habeas 
corpus hearing who was not present and therefore did 
not testify at the extradition hearing. Such testimony, 
appellant urges, established what had not been proved 
theretofore—that appellant had been in the demanding 
state on the date of the alleged crime. The taking of 
testimony from a witness who had not appeared before 
the Chief Judge at the extradition hearing was proper. 
A reading of this Court’s opinions in Watts v. Splain, 
supra, Lee Won Sing, v. Cottone, supra at 378, and 
Stumpf v. Matthews, supra, reveals that testimony which 
had been presented for the first time at the hearing on 
the writ was used to show that the person demanded had 
been in the demanding state at the time of the commission 
of the crime and that this Court was aware of such prac- 
tice ard did not disapprove. If the rule were as appel- 
lant urges, to wit, that the scope of review in habeas 
corpus proceedings brought to determine the validity of 
an. extradition order is limited to the evidence adduced 
before the Chief Judge of the District Court in his 
executive capacity, the person demanded would be de- 
prived for all practical purposes of any defense against 
being extradited to the demanding state. This would be 
so because, as noted hereinbefore, the Supreme Court has 
recognized that the extradition proceedings before a chief 
executive are summary in nature and that the person de- 
manded has neither a Constitutional nor a statutory right 
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to be heard by the chief executive. The Governor upon 
demand from another Governor is to decide whether the 
person demanded has been substantially charged with a 
crime and whether such person is a fugitive from justice. 
He decides not upon strict common law evidence but 
merely upon “evidence satisfactory to the mind of the 
Governor.” Munsey v. Clough, supra at 372; Lee Won 
Sing v. Cottone, supra at 379. If the District Court were 
strictly limited in the habeas corpus proceeding to a re- 
view of the record before the Chief Judge, how could it 
decide what evidence had been satisfactory to him? 

One further objection remains to appellant’s argument 
that the judicial scope of review of an extradition order 
should be limited to the record before the chief executive. 
The requisition papers, if in regular form, constitute 
prima facie evidence that the person demanded was in 
the demanding state at the time of the alleged crime and 
the burden of showing to the contrary is placed upon the 
person demanded. Ellison v. Splain, supra; Watts v. 
Splain, supra; Maktos v. Matthews, supra. See also 
Hogan v. O’Neill, 255 U.S. 52, 56 (1921). To be in regu- 
lar form, the requisition papers need only be composed 
of a requisition or demand by the chief executive of the 
demanding state and a certified copy of the indictment. 
See 62 Stat. 822, 18 U.S.C. § 3182 (1952). Therefore, the 
presence of these two papers establishes prima facie that 
a person demanded is a fugitive. Unless he could intro- 
duce sufficient evidence in the extradition record to over- 
come the prima facie case, and he has no assurance of 
being heard before the chief executive, he would have no 
way of overturning the extradition order later in habeas 
corpus review, if appellant’s contention were the law. 

In the instant case appellant does not allege in what 
way he was prejudiced by the testimony of the complain- 
ant Moore at the hearing on the writ. There is nothing 
in the record to indicate appellate was surprised at the 
disclosure that he was alleged to have committed the 
erime on February 26, 1946. On the contrary, the record 
reveals that the indictment alleged the crime to have been 
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committed in February of 1946 and that there was testi- 
mony at the extradition hearing that appellant had been 
working in Mathews, Virginia the entire year, 1946. Cer- 
tainly, under the circumstances, appellant could hardly 
have been surprised or prejudiced by Moore’s testimony 
at the habeas corpus hearing. See United States v. Meyer- 
ing, 54 F.2d 621 (7th Cir. 1931). Appellant had the 
opportunity first before the Chief Judge in his executive 
capacity and then at the hearing on the writ to show he 
was not present in the State of Virginia on February 26, 
1946. He made no effort to do so. In the final analysis, 
appellant seeks to take advantage of a technicality to 
prolong his stay in the District of Columbia and to delay 
his return to Virginia. This Court has had occasion to 
consider a similar case and it approved the showing of 
the date of the crime by the taking of testimony at the 
habeas corpus hearing. Stumpf v. Matthews, supra. This 
procedure was followed in the instant case. 


CONCLUSION 


Wherefore, it is respectfully submitted that the order 
of the District Court be affirmed. 


OLIVER GASCH, 
United States Attorney. 


LEWIS CARROLL, 
FRED L. MCINTYRE, 
JOHN W. KERN, III, 
Assistant United States 
Attorneys. 
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